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C-3 of C-3 

1. NPAS Solutions, LLC is wholly owned by National Patient 

Accounts Services, Inc., which is wholly owned by Parallon Business 

Solutions, LLC. The ultimate parent of Parallon Business Solutions, 

LLC is HCA Healthcare, Inc., a publicly traded company. 

 2. No publicly held corporation owns 10% or more of NPAS 

Solutions’ stock. 

 

Dated:  October 29, 2020  Respectfully submitted, 

/s/ Martin N. Buchanan  
      Martin N. Buchanan 
      Counsel for Amicus Curiae 
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RULE 35-5(C) STATEMENT OF COUNSEL 
 

 I express a belief, based on a reasoned and studied professional 

judgment, that this appeal involves the following question of 

exceptional importance: Whether the common practice of awarding 

incentive payments to named plaintiffs to compensate them for their 

efforts protecting absent class members’ interests is per se unlawful. 

 

Dated:  October 29, 2020  Respectfully submitted, 

/s/ Martin N. Buchanan  
      Martin N. Buchanan 
      Counsel for Amicus Curiae 
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IDENTITY AND INTEREST OF AMICUS CURIAE* 
 

Amicus curiae Professor William Rubenstein is the Bruce Bromley 

Professor of Law at Harvard Law School and the author of Newberg on 

Class Actions, the leading American class action law treatise. In 2015, 

Professor Rubenstein wrote treatise Chapter 17, a 98-page treatment of 

incentive awards. This review encompassed a range of issues including 

new empirical evidence about incentive awards. 

 Amicus respectfully submits this brief for three reasons. First, 

amicus believes the Panel’s categorical rejection of incentive awards to 

be of exceptional importance because most class actions involve such 

awards and because they have been approved in every other Circuit. 

Second, as the Panel’s decision relies on the Newberg treatise, amicus 

seeks to ensure that the record accurately reflects his position. Third, 

amicus addresses issues not covered in the briefing to date by 

examining (a) the facts underlying Greenough; (b) the relevance of 

Congress’s approach to incentive awards in the securities field; and (c) 

 
* This brief was not authored in whole or in part by counsel for any 
party. No party, party’s counsel, or person—other than amicus curiae or 
his counsel—contributed money that was intended to fund preparing or 
submitting this brief. Fed. R. App. P. 29(a)(4)(E). 
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the effect of recent changes to Rule 23 on judicial review of incentive 

awards. 

 Under Federal Rule of Appellate Procedure 29(b)(2), amicus may 

file this brief only by leave of court. By the accompanying motion, 

amicus has so moved.  

STATEMENT OF THE ISSUE WARRANTING EN BANC REVIEW 
 

Plaintiff-Appellee Johnson’s petition demonstrates that the 

Panel’s decision is of exceptional importance warranting en banc review 

because it misapplies applicable Supreme Court and Eleventh Circuit 

precedent, conflicts with the holding of every other Circuit on this 

question, and, in categorically barring incentive awards, affects every 

class action in this Circuit.  

 This brief adds three points: the Panel’s decision (1) fails on its 

own terms (as a matter of equity) because it never compared the facts 

in Greenough to those in this case or in class actions generally; (2) fails 

to account for Congress’s approach to incentive awards in the Private 

Securities Litigation Reform Act of 1995, an approach which 

undermines its holding; and (3) fails to acknowledge 2018 

congressionally approved changes to Rule 23 that explicitly require a 
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court reviewing a proposed settlement to ensure “the proposal treats 

class members equitably relative to each other.” Fed. R. Civ. P. 

23(e)(2)(D) (emphasis added). That amendment squarely places review 

of incentive awards within Rule 23’s settlement approval provision 

going forward and hence renders the Panel’s decision—even if 

permitted to stand—irrelevant to current class action practice. The 

Panel stated that “if either the Rules Committee or Congress doesn’t 

like the result we’ve reached, they are free to amend Rule 23 or to 

provide for incentive awards by statute,” Johnson v. NPAS Sols., LLC, 

975 F.3d 1244, 1260 (11th Cir. 2020), but it appeared unaware of the 

actions of Congress and the Rules Committee directly on point. 

ARGUMENT 
 

The Panel’s prohibition on incentive awards is an issue of 
exceptional importance, but its decision failed to consider 
the applicable facts and relevant aspects of federal law and 
Rule 23. 

 
I. The Panel’s decision fails as a matter of equity. 
 

The Panel found Greenough controlling without a full review of 

the case’s facts. Those show that Vose, the active litigant, sought 

attorney’s fees and expenses amounting to $53,938.30 and an additional 

$49,628.35 for himself. See Trustees v. Greenough, 105 U.S. 527, 530 
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(1881). Specifically, Vose sought payment of “an allowance of $2,500 a 

year for ten years of personal services,” id., plus $9,625 in interest, as 

well as another $15,003.35 for “railroad fares and hotel bills.” Id. 

 Those numbers are staggering: inflation calculators suggest that 

$1 in 1881 is worth $26.49 in 2019 dollars.1 Thus, Vose sought a 

“salary” of $66,225 per year for 10 years,2 plus interest—or a total of 

$917,216—as well as $397,439 for hotel bills and travel expenses. This 

amounts to roughly $1.31 million current dollars. It was also equivalent 

to (92% of) his attorney’s fees and expenses. 

 Is it any wonder that equity balked? 

 Here the named plaintiff seeks $6,000 in total (0.46% of what Vose 

sought), none of it a yearly salary of any kind, and all of it amounting to 

about 1.3% of what the attorneys seek. Any true equitable analysis 
 

1 See Consumer Price Index, 1800-, Federal Reserve Bank of 
Minneapolis (last visited Oct. 25, 2020), 
https://www.minneapolisfed.org/about-us/monetary-policy/inflation-
calculator/consumer-price-index-1800-. 
 
2 This $66,225 number is perfectly confirmed by the fact that Vose’s 
$2,500 annual salary constituted 25% of the 1881 Supreme Court 
justice salary of $10,000, while 25% of a current justice’s salary 
($265,000) is $66,400. See Judicial Salaries: Supreme Court Justices, 
Federal Judicial Center (last visited Oct. 26, 2020), 
https://www.fjc.gov/history/judges/judicial-salaries-supreme-court-
justices. 
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would find Greenough inapposite on the numbers alone. Sprague v. 

Ticonic Nat. Bank, 307 U.S. 161, 167 (1939) (“As in much else that 

pertains to equitable jurisdiction, individualization in the exercise of a 

discretionary power will alone retain equity as a living system and save 

it from sterility.”). 

 Even if the Panel’s decision is read as one of type not degree—

limiting “salaries” and “personal expenses” regardless of their level—

this factual review nonetheless undermines its logic. Vose truly sought 

a salary—a fixed regular payment, see Salary, Merriam-Webster Online 

Dictionary, https://www.merriam-webster.com/dictionary/salary (last 

visited Oct. 27, 2020)—while this incentive award ($6,000) and the 

typical incentive awards are never a fixed regular payment and they 

hardly amount to a salary. Professor Rubenstein’s empirical analysis 

shows the average incentive award to be $11,697 in 2011 dollars (or 

$13,299 in 2019 dollars).3 See 5 William B. Rubenstein, Newberg on 

Class Actions § 17:8 (5th ed., June 2020 update) [hereinafter Newberg 

on Class Actions]. These facts undermine the Panel’s declaration that, 

 
3 See Inflation Calculator, Federal Reserve Bank of Minneapolis (last 
visited Oct. 25, 2020), https://www.minneapolisfed.org/about-
us/monetary-policy/inflation-calculator. 
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“It seems to us that the modern-day incentive award for a class 

representative is roughly analogous to a salary.” Johnson, 975 F.3d at 

1257 (emphasis added). Far too much rides on the word “roughly” for 

that analogy to land.  

 Nor is Greenough’s objection to the category of Vose’s request 

labelled “personal expenses” particularly apposite—again, those 

payments were for $397,439 in hotel bills and travel expenses, amounts 

the Court might rightly have found extravagant and hence “personal.” 

The modest level of the typical modern incentive award belies any sense 

that the representative is dining out at the class’s expense.  

 These facts render Greenough’s concern—that it “would present 

too great a temptation to parties to intermeddle in the management of 

valuable . . . funds . . . if they could calculate upon the allowance of a 

salary for their time and of having all their private expenses paid,” 

Greenough, 105 U.S. at 1157—inapplicable to the modern incentive 

award and render nonsensical the Panel’s conclusion “that modern-day 

incentive awards present even more pronounced risks than the salary 

and expense reimbursements disapproved in Greenough,” Johnson, 975 

F.3d at 1258.   
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* * * 

 These objector’s counsel proffered this same Greenough argument 

to the Second Circuit, but that Court rejected it on the grounds that 

Greenough’s facts were inapposite. See Melito v. Experian Mktg. Sols., 

Inc., 923 F.3d 85, 96 (2d Cir.), cert. denied sub nom. Bowes v. Melito, 140 

S. Ct. 677 (2019). The Panel declared itself “unpersuaded by the Second 

Circuit's position,” Johnson, 975 F.3d at 1258 n.8, but this review has 

demonstrated that the Second Circuit got it right and the Panel’s 

conflicting conclusion should be reviewed (and reversed) en banc.  

II. The Panel’s decision fails to account for Congress’s 
approach to incentive awards in an analogous setting. 

 
 Far closer in context and time than Greenough, is Congress’s 1995 

approach to incentive awards in the Private Securities Litigation 

Reform Act of 1995 (“PSLRA”), 15 U.S.C. §§ 78u-4 et seq. 

 With the PSLRA, Congress aimed to transfer control of securities 

class actions from small-stakes clients to large institutional investors. 

Limiting excess payments to named plaintiffs was a critical part of that 

effort. The PSLRA contains several provisions on point. First, the 

PSLRA requires a putative lead plaintiff to aver that it “will not accept 

any payment for serving as a representative party on behalf of a class 
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beyond the plaintiff's pro rata share of any recovery, except as ordered 

or approved by the court in accordance with paragraph (4).” 15 U.S.C. 

§ 78u-4(a)(2)(A)(vi). Second, the Act states that the representative’s 

fund allocation “shall be equal, on a per share basis, to the portion of 

the final judgment or settlement awarded to all other members of the 

class.” 15 U.S.C. § 78u-4(a)(4). Third, the Act explicitly does not “limit 

the award of reasonable costs and expenses (including lost wages) 

directly relating to the representation of the class to any representative 

party serving on behalf of a class.” Id.; see also S. Rep. No. 104-98, at 10 

(1995) (explaining that “service as the lead plaintiff may require court 

appearances or other duties involving time away from work”).  

 These provisions demonstrate three pertinent points: 

1. Congress sees incentive awards as a question of fair settlement 

allocation, not attorney’s fees.   

2. Congress is aware of incentive awards, knows how to limit 

them when it wants to do so, and has limited them only in 

securities cases. 

3. Even while limiting incentive awards, Congress acknowledges 

and permits repayment for lead plaintiffs’ efforts. 
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 These points undermine the Panel’s decision. The majority 

declined to analyze the incentive award in terms of intra-class equity, 

as the dissent would have; failed to appreciate that Congress has 

limited incentive awards only in securities cases; and failed to 

acknowledge Congress’s approval of repayment of expenses, even when 

otherwise limiting incentive payments. 

 The PSLRA post-dates Greenough by 114 years, and, as a law 

about modern class action practice, is far closer in context than the 

trust law at issue in Greenough. The Panel should have considered its 

relevance before holding that Greenough categorically bars incentive 

awards in today’s class action. 

III. The Panel’s decision fails to account for relevant 2018 
amendments to Rule 23. 

 
Quoting Professor Rubenstein’s treatise, the Panel held that Rule 

23 has nothing to say about incentive awards: 

[The] argument [in support of the incentive award] implies 
that Rule 23 has something to say about incentive awards, 
and thus has some bearing on the continuing vitality of 
Greenough and Pettus. But it doesn’t—and so it doesn’t:  
“Rule 23 does not currently make, and has never made, any 
reference to incentive awards, service awards, or case 
contribution awards.” The fact that Rule 23 post-dates 
Greenough and Pettus, therefore, is irrelevant. 
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Johnson, 975 F.3d at 1259 (quoting Newberg on Class Actions § 17:4) 

(footnote omitted). 

Professor Rubenstein wrote that sentence in 2015. Congress 

subsequently approved amendments to Rule 23 that render the 

sentence out of date.4   

 Prior to December 1, 2018, Rule 23(e) directed a court reviewing a 

settlement agreement to ensure that the agreement was “fair, 

reasonable, and adequate.” That was the entire standard, although each 

Circuit developed factors pertinent to that review. Congress approved 

amendments to Rule 23(e) in late 2018 that codified elements of the 

Circuit tests. See Fed. R. Civ. P. 23(e)(2), advisory committee’s note to 

2018 amendment (“The goal of this amendment is not to displace any 

factor, but rather to focus the court and the lawyers on the core 

concerns of procedure and substance that should guide the decision 

whether to approve the proposal.”).   

 One of the new Rule 23 prongs requires a Court reviewing a 

settlement to ensure that the proposal “treats class members equitably 

 
4 Regardless, the fact that Rule 23 did not mention incentive awards 
explicitly hardly dictates the Panel’s conclusion that the Rule was 
therefore “irrelevant” in making an equitable evaluation of incentive 
awards. See infra Section III. 
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relative to each other.” Fed. R. Civ. P. 23(e)(2)(D) (emphasis added). The 

Advisory Committee noted that this prong “calls attention to a concern 

that may apply to some class action settlements—inequitable treatment 

of some class members vis-a-vis others.” Fed. R. Civ. P. 23(e)(2), 

advisory committee’s note to 2018 amendment. 

 New Rule 23(e)(2)(D) should now govern review of incentive 

awards. An incentive award constitutes an extra allocation of the 

settlement fund to the class representative and a court asked to approve 

a settlement agreement encompassing such an allocation would need to 

ensure that it nonetheless “treats class members equitably relative to 

each other.”   

 The facts of this case are exemplary. The parties’ settlement 

established a fund (Doc. 37-1 at Pg. 17 ¶5.1), stated how the fund would 

be allocated (¶5.2), and noted that the “class plaintiff” would seek “an 

incentive payment (in addition to any pro rata distribution he may 

receive [from the fund]).” (¶6.2). Counsel then sought settlement 

approval, including of the incentive award, under Rule 23(e) (Docs. 38, 

43).  
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 The objector challenged the incentive award, alleging that it 

exceeded the amounts recovered by the other class members (Doc. 42 at 

Pg. 15), then argued to the Panel that the incentive award was a 

“settlement allocation[] that treat[s] the named plaintiffs better than 

absent class members,” App. Br. at 52, and that “the [d]isparity in this 

case between [the representative’s] $6,000 bonus and the relief obtained 

for the rest of the class . . . casts doubt on . . . the adequacy of the 

Settlement,” id. at 53; see also id. at 57 (characterizing award as a 

“disproportionate payment”). 

 Thus, although counsel lodged the request for judicial approval of 

the incentive award with their fee petition (Doc. 44 at Pgs. 15–16), they 

were not seeking a fee award governed by Rule 23(h). They were 

seeking judicial approval of their settlement agreement allocating extra 

money to the representative—and Rule 23(e)’s settlement approval 

provisions govern review of that request. 

 When an incentive award is properly scrutinized as a question of 

intra-class equity, its fairness comes into focus. Class representatives 

and absent class members are differently situated with regard to the 

litigation, as their titles suggest. A court can—indeed should—take 
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account of that fact in reviewing a proposed settlement. As Professor 

Rubenstein explains in the Newberg treatise: 

Incentive awards surely make it look as if the class 
representatives are being treated differently than other class 
members, but . . . [they] are not similarly situated to other 
class members. They have typically done something the 
absent class members have not—stepped forward and 
worked on behalf of the class—and thus to award them only 
the same recovery as the other class members risks 
disadvantaging the class representatives by treating these 
dissimilarly-situated individuals as if they were similarly-
situated . . . . In other words, incentive awards may be 
necessary to ensure that class representatives are treated 
equally to other class members, rewarded both for the value 
of their claims (like all other class members) but also for 
their unique service to the class. 
 

5 Newberg on Class Actions § 17:3. 

 That is not to say that all incentive awards are equitable—an 

excessive award, such as that sought in Greenough, would surely be 

inequitable. See id. at § 17:18. But it is to say that Congress has now 

given judges the explicit authority to scrutinize the equity of incentive 

awards through the lens of Rule 23(e). 

 Thus, even if the Court were inclined to leave in place the Panel’s 

reasoning as to this pre-2018 settlement, the full Circuit should clarify 

the inapplicability of the holding to judicial review of settlements after 

December 1, 2018. 
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CONCLUSION 
 
   For these reasons, the Court should grant the petition for 

rehearing en banc. 

 

Dated:  October 29, 2020  Respectfully submitted, 

 
      /s/ Martin N. Buchanan  
      Martin N. Buchanan 
      LAW OFFICE OF MARTIN N. BUCHANAN, APC 
      665 W. Broadway, Suite 1700 
      San Diego, CA 92101 
      Telephone: (619) 238-2426 
      Counsel for Amicus Curiae 
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