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Divided We Litigate:

Addressing Disputes Among Group Members

and Lawyers in Civil Rights Campaigns

William B. Rubenstein'

Should political processes control the kinds of litigation a private
attorney general can institute?'

Groups are messy. They are, by definition, comprised of many individuals
and thus encompass a range of desires and agendas. Any group must generate
ways to reach decisions among these competing possibilities. Typically, groups
develop formal and informal mechanisms to define their goals and strategies.
Consider a law school faculty. The faculty is an identifiable group of
individuals that has a set of formal decisionmaking processes for the various
types of choices it must make. A faculty votes on whom to admit to the
school, what courses will be offered, who will teach these courses, and upon
whom degrees will be conferred. Most faculties accomplish these decisions by
some form of democratic process (majority or supermajority votes following
participatory, dialogic meetings) or by some form of expertise (delegation to
committees that study issues in depth and provide recommendations to, or
simply make decisions for, the group). It would be rare to find a faculty
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1623



The Yale Law Journal

employing a decisionmaking process that empowered any member of the
faculty to bind the group at that individual's will, for example, by unilaterally
offering admission to an applicant or conferring a degree upon a student.

But consider litigation. If the faculty became disgruntled by a university
decision-say salaries were cut in half and tenure revoked-some would surely
want to commence a lawsuit. Other faculty members might caution against it,
saying that it would undermine negotiating efforts. Some faculty members
might not want to litigate for other reasons, believing, for example, that the
faculty had been overpaid or that tenure should be periodically reconsidered.
How would the group decide to proceed? Unlike all of the other decisions
discussed above, the litigation decision could be made by one member of the
faculty alone. She could appoint herself the group's representative and file a
lawsuit for the group.2

The faculty example is too easy, as it simply underscores the distinction
between an identifiable group's formal decisionmaking processes and the ad
hoc litigation decision.3 It nonetheless helps highlight two questions that lie
at the heart of more informal groups' decisionmaking about litigation: Why is
any individual group member able to step forward in the litigation arena and
unilaterally claim to represent, and indeed bind, all similarly situated group
members to a particular legal position? Further, why can any single attorney
litigating one of many cases brought on behalf of a group decide alone what
tactics and strategies to employ in pursuing that case? There is one immediate
answer to both of these questions: Group decisions about litigation are
structured by the rules of litigation, that is, by the rules of civil procedure and
professional ethics,4 and those rules currently adhere to an individualist model.

2. Filing a class action would obviously have such a formal effect, but an individual lawsuit might be
similarly dispositive of the rights of the other group members. See infra text accompanying notes 110-15.

3. Indeed, a formal group like a faculty might actually have a decisionmaking process that would
precede its filing a lawsuit as a faculty. Of course, whether the legal system will accept the group's legal
representative is ultimately a decision for the legal system to make. See, e.g., FED. R. CIV. P. 17(b)
(defining capacity to sue in federal courts); STEPHEN C. YEAZELL, FROM MEDIEVAL GROUP LITIGATION
TO THE MODERN CLASS ACTION 3 (1987) ("If the courts refused to recognize a corporation's agents as its
litigative representatives, many of its functions would be rendered difficult or impossible; the same is true
for other organizations.").

4. In this sense, disputes about litigation take place in the "shadow" of the litigation system. See
Robert H. Mnookin & Lewis Komhauser, Bargaining in the Shadow of the Law: The Case of Divorce, 88
YALE LJ. 950 (1979); see also Robert Cooter et al., Bargaining in the Shadow of the Law: A Testable
Model of Strategic Behavior, II J. LEGAL STUD. 225 (1982). Although Mnookin and Komhauser purport
to "consider how the rules and procedures used in court for adjudicating disputes affect the bargaining
process that occurs between divorcing couples outside the courtroom," Mnookin & Kornhauser, supra. at
951 (emphasis added), the emphasis of their work is on how "the outcome that the law will impose if no
agreement is reached gives each parent certain bargaining chips-an endowment of sorts," id. at 968
(emphasis added); see also id. at 977-80 (applying bargaining framework to custody standards). Similarly,
economists study the extent to which changes in the substance of legal norms affect settlements (as opposed
to outcomes) by altering bargaining advantages. See, e.g., George L. Priest & Benjamin Klein, The
Selection of Disputes for Litigation, 13 J. LEGAL STUD. 1 (1984). Thus to "bargain in the law's shadow"
has come to mean "to settle disputes in light of the costs and likely outcome of litigation if settlement
efforts fail." Scott Altman, Lurking in the Shadow, 68 S. CAL. L. REV. 493, 494 (1995).
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The rules of procedure structure group member disputes about litigation
because they dictate who can represent the group in court, and how. They
generally enable any individual to appoint herself the representative of the
group's litigative desires. Similarly, the rules of professional ethics dictate the
professional responsibilities of lawyers pursuing a group's cases; they generally
require the attorney to be, above all else, loyal to her individual client's
desires. Decisions about litigation are currently not made through more formal
political processes because our rules of civil procedure and professional ethics
promote individualist decisionmaking, even where the consequences of
litigative decisions affect entire groups of people.

The primary purpose of this Article is to examine other ways procedural
and ethical rules could structure group decisions about litigation.5 The Article
undertakes this exploration by focusing on two particular types of group
decisionmaking: decisionmaking by groups of plaintiffs in civil rights cases
about their litigative goals and decisionmaking by groups of civil rights
attorneys about how to achieve those goals.' Part I presents a series of
examples of group dissension concerning the goals and means of civil rights
litigation, with a special emphasis on examples drawn from the emerging field
of lesbian/gay civil rights.7 Parts lI-IV then analyze three distinct ways these

This Article employs the -shadow of the law" concept in a related but distinct tashion The content
of procedural and ethical norms determine who can litigate and thus structure intracommunity bargaining
about whether and how to litigate While competing visions of the substance of the applicable legal rules
might affect how groups within the community assess their chances in litigation. that difference of opinion
is not the center of this inquiry. Rather, this Aricle focuses on how the rules of civil procedure and the
codes of professional conduct that define who may litigate thereby shape intracommunity litigation
conflicts.

5. So framed, this is a classic question about group dynamics No social science discipline is immune
from exerting its particular wisdom to help explain how people act in groupr This subject has been
explored within the disciplines of game theory, see, e g. DREW FUDENBERG & JEAN TIROLE. GAME
THEORY (1991); ERIC RASMUsEN. GAMES AND INFOR.MATiON AN, lrTRODUCToN TO GA.ME THEORY
(1989); education, see, e.g., GROUP DYNA.MICS: RESEARCH AND THEORY 9 (Dorin Cartwight & Alvin
Zander eds., 3d ed. 1968): economics, see. e.g.. ALBERT 0. HIRSCHMAN. EXIT, VOICE. '.ND LOYALTY
RESPONSES TO DECLINE L\ FIRMs, ORGANIZATIONS, AND STATES (1970); sociolog>. see, e g. LOUIs
KRIESBERG, THE SOCIOLOGY OF SOCIAL CONFLICTS (1973); and organizational behavior. see. e g. KNWYS
K. SMITH & DAViD N. BERG, PARADOXES OF GROUP LIFE. UNDERSTANDING CONFucr. PARALYSIS. AND

MOVEmENT IN GROUP DYNAmiCS (1987). This Article emphasizes the political theorist's models ot the
relationships between individuals, communities, and the state that are most familiar to a legal audience See
infra Parts -IV.

6. The Article focuses separately on disputes among community members about goals and disputes
among lawyers about the means of achieving those goals: these two types of honzontal disputes are
addressed as distinct problems of group decisionmaking. There is a methodological purpose for this choice
I assume that initially separating group member disputes from lawyer disputes will ultimately assist in
illuminating the tensions in lawyer-client relationships Pan V returns to this task

7. The Article focuses on the lesbian/gay examples in part because, from 1987-1995. I was an attome:.
with, and for four and a half of those years the Director of. the ACLU's National Lesbian and Ga% Rights
Project. This focus has other benefits. The disputes described are exemplary of similar disputes from other
social movements; thus lesbian/gay civil rights serve well as a representative case At the same time.
juxtaposition of the lesbian/gay examples with those from other social movements enibles a consideration
of the differences, as well as similarities, across these divides Finally. use of these examples contributes
new illustrations to the existing descriptive literature. see infra notes II. 12, 64. 81 & 84. demonstrating
the continuing pertinence of the larger project.
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decisions might be addressed by the groups at issue: according to an
individualist model, a democratic model, or an expertise model.8 Through this
exploration, the Article demonstrates that while all three models have
advantages and disadvantages, our current procedural and ethical rules too
heavily favor individualism alone. Community member disputes concerning the
goals of litigation are inherently political in nature and therefore call for more
democratic forms of decisionmaking; 9 attorney disputes about the methods of
litigation are often technical disputes and therefore call for more expertise-
reliant forms of decisionmaking. Part V initiates a discussion about how rules
of procedure and ethics might be changed to embody the values of these
alternative methods of collective decisionmaking.'0

Scholars have, of course, written about the challenges that groups pose to
our adjudicatory system. Derrick Bell's pathbreaking article, Serving Two
Masters," introduced a consideration of these issues that many scholars have
since joined.' 2 As is evident from the title of Professor Bell's article,

8. These inquiries are limited to civil rights litigation, though the basic models developed are useful
in considering intragroup relations in other forms of group litigation, such as mass tort cases and
shareholder derivative suits. The Article identifies relevant parallels, infra notes 129, 144, 162-64, 211-12,
222,243 & 247-51 and accompanying text. The Article limits its primary inquiry to the civil rights context,
however, because the motivations of both attorneys and clients and thus the relationships among them are
distinct. Civil rights cases concern preexisting social groups, not groups brought into being by a legal harm.
See Owen M. Fiss, The Supreme Court, 1978 Term-Foreword: The Forms of Justice, 93 HARV. L. REV.
1, 19 (1978) (distinguishing plaintiffs in structural reform cases from plaintiffs in private law litigation).
These groups have existing relationships between and among their members and political processes for
working through collective activities like litigation; this distinguishes these groups from many "classes" in
class actions, see Yeazell, supra note 1, at 56-64, and thus makes the political models developed here
particularly relevant. Additionally, one purpose of this Article is to demonstrate how procedural and ethical
rules might promote values outside the litigation system; the values to be promoted in the civil rights
context (democracy, expertise) might not be analogous to values that would be promoted in other contexts,
or might not be similarly promoted. Cf Nancy Morawetz, Bargaining, Class Representation, and Fairness,
54 OHIO ST. L.J. 1 (1993) (describing competing theories of "fairness" in consumer class actions).

9. The Supreme Court has acknowledged the political nature of the group activity that gives rise to
civil rights litigation. See In re Primus, 436 U.S. 412, 423-26 (1978); NAACP v. Button, 371 U.S. 415,
429 (1963). Community member disputes about such litigation are political not only because the litigation
is itself political, but also because the community discourse about whether and how to proceed is central
to the community's own self-definition process. See generally Carol McClurg Mueller, Building Social
Movement Theory, in FRONTIERS IN SOCIAL MOVEMENT THEORY 3, 10-11 (Aldon D. Morris & Carol
McClurg Mueller eds., 1992) (discussing essays that "identify conflict or struggle as a critical dynamic in
reconstruction of cultural meanings and group loyalties"). The most in-depth description and analysis of
the social processes of civil rights litigation is found in MARK V. TUSHNET, THE NAACP's LEOAL
STRATEGY AGAINST SEGREGATED EDUCATION, 1925-1950, at 138-66 (1987). See also STEPHEN L. WASBY,
RACE RELATIONS LrTGATION IN AN AGE OF COMPLEXITY (1995).

10. Because this Article considers only group disputes in civil rights campaigns, its procedural and
ethical proposals must be separately assessed for their impact on other types of cases. If rule changes
proposed through this endeavor would create negative consequences in other situations, the costs and
benefits would have to be balanced, and the proposals would have to be weighed against the independent
value of maintaining a transsubstantive procedural system. See Robert M. Cover, For James Win. Moore:
Some Reflections on a Reading of the Rules, 84 YALE L.J. 718, 732-39 (1975) (discussing values of
transsubstantive structure of the Federal Rules of Civil Procedure). Part V begins this task.

11. Derrick A. Bell, Jr., Serving Two Masters: Integration Ideals and Client Interests in School
Desegregation Litigation, 85 YALE L.J. 470 (1976) (exploring ethical dilemmas caused by divergence of
goals between class members and attorneys in desegregation class action litigation).

12. While the initial study of the subject was Derrick Bell's, see id., the classic, and most

1626



19971 Divided We Litigate 1627

however, the exploration he inaugurated has largely focused on the ethical
conflict of interest problem that arises when a single attorney (or law firm)
attempts to represent a divided group. While considering similar examples, this
Article seeks to reconceptualize the way in which the problem is presented.
Rather than considering how groups challenge traditional notions of lawyering,
This Article examines how litigation challenges conventional ways that groups
make political decisions. Why do we promote, vis-A-vis litigation, methods of
group decisionmaking that would never be tolerated for other type of political
decisions?

I. THE PROBLEM: DISPUTES AMONG GROUP MEMBERS AND AMONG
LAWYERS IN CIVIL RIGHTS CAMPAIGNS

A. The Story of Shelley v. Kraemer

In the spring of 1947, Thurgood Marshall was annoyed. The source of his
frustration was an attorney from St. Louis named George Vaughn. 13 Vaughn
had just done something Marshall did not want him to do: He had filed a
petition for certiorari with the United States Supreme Court in a case called
Shelley v. Kraemer,t4 one of the many cases pending throughout the country
in which the constitutionality of racially restrictive housing covenants was at
issue. 5 Marshall did not want Vaughn to file this petition because he did not

comprehensive, is Deborah L. Rhode, Class Conflicts in Class Actions. 34 STA.,; L REv. 1183 (1982)
(surveying pluralist and majoritarian responses in procedural rules and proposing procedural solutions). See
also DAVID LUBAN, LAWYERS AND JUSTICE: AN ETHICAL STUDY 341-57 (1988) (discussing various ethical
problems in class representation faced by lawyers litigating class actions); TUSHvEr. supra note 9. at
156-58 (recognizing "political" solution to conflicts dilemma in 1930-50 NAACP efforts); Bryant G. Garth.
Conflict and Dissent in Class Actions: A Suggested Perspecuive. 77 Nw. U. L REv. 492. 499-504 (1982)
(advocating approach to class actions that balances concerns of class members and public interest in law
enforcement); Lawrence M. Grosberg, Class Actions and Client-Centered Decisionmaking. 40 SYRACUSE
L. REv. 709, 712-13, 775-81 (1989) (proposing integration of informed consent and clicnt-centered
decisionmaking principles into class actions through new ethics rule): Shauna 1. Marshall. Class Actions
as Instruments of Change: Reflections on Davis v. City and County of San Francisco. 29 U.S.F. L REV
911 (1995) (examining ethical issues presented by conflicts between various plaintiff groups in
discrimination suit against San Francisco Fire Department); William H. Simon. Vsions of Practice in Legal
Thought, 36 STAN. L. REV. 469 (1984) (exploring lawyer-client relationships from critical perspective);
Note, Conflicts in Class Actions and Protection of Absent Class Members. 91 YA.E Li. 590. 604-08
(1982) (arguing for relaxation of attorney solicitation prohibitions to facilitate information exchange
between attorneys and potential class members in class action suits); cf. Judith Resnik et al.. lndividuals
Within the Aggregate: Relationships, Representation, and Fees. 71 N.Y.U. L REV 296 (1996)
(documenting analogous debates in mass tort litigation).

13. See MARK V. TUSHNET, MAKING CIVIL RIGHTS LAW: THURGOOD MARSIiALL AND THE SUPIDME

CouRT, 1936-1961, at 90 (1994).
14. 331 U.S. 803 (1947) (granting petition of certiorari from Supreme Court of Missoun.
15. Marshall had written Vaughn in the hopes of heading off the filing of the certioran petition. See

Letter from Thurgood Marshall to George Vaughn (Feb. 5. 1947). in NAACP Papers. Box 11-B-133. File
Restrictive Covenants, Shelley v. Kraemer, St. Louis. Missouri. 1946-48 (Ubra- of Congress. Washington.
D.C.) [hereinafter NAACP Shelley Papers] ("We hope that you will cooperate with us in withholding any
future action on your case in regard to the U.S. Supreme Court until we can all get together on it because
we are more than anxious to work together."). Marshall's letter may have been prompted b) a letter from
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think that the black community's legal position in the many restrictive
covenant cases was sufficiently developed to be heard by the Supreme Court;
Marshall and his NAACP colleagues had been working on developing that
position for many years.'6 Marshall also did not believe Vaughn's factual
record in the Shelley case was the best that could be brought before the Court;
he and the NAACP attorneys had been working closely with social scientists
to generate a compelling policy analysis of the effects of these covenants.17

Marshall was also worried about Vaughn's legal abilities. Vaughn was not
a constitutional scholar. He was an able municipal court lawyer in St. Louis,
and, in part because of his political influence within the Democratic party, 8

had prevailed in the Shelley case in municipal court.' 9 But Vaughn's 1945
victory was shortlived; by the end of 1946, the Missouri Supreme Court had
overturned it.20 What may have worried Marshall most of all was that
Vaughn thought that he had a good Thirteenth Amendment argument in his
restrictive covenant case.2' The antislavery amendment was, of course, not
unknown to Marshall, but it may have been more immediate to Vaughn.
Vaughn was proud of telling people that he was the son of a slave. Born in
Kentucky, Vaughn had graduated from Lane College in Jackson, Tennessee,

the NAACP's California counsel Loren Miller, who had been conducting covenant cases in Los Angeles.
When the state supreme court decided Shelley in December 1946, see Kraemer v. Shelley, 198 S.W.2d 679
(Mo. 1946), rev'd, 334 U.S. 1 (1948), Miller wrote to Marshall's office urging the NAACP to head off
Vaughn's certiorari petition:

I notice that [Vaughn] is quoted in the papers as saying that he will seek Supreme Court
review... I think you will agree with me that any attempt to get Supreme Court review should
be thoroughly discussed by those who are interested. Obviously, you are in a better position to
approach Vaughn on the matter ....

Letter from Loren Miller to Marian Wynn Perry (Dec. 20, 1946), in NAACP Shelley Papers, supra.
16. Two of the NAACP's first lawsuits, before it had its own legal staff, involved challenges to

restrictive housing policies. See Corrigan v. Buckley, 271 U.S. 323 (1926) (declining to strike down private
restrictive covenants); Buchanan v. Warley, 245 U.S. 60 (1917) (striking down municipal ordinance
requiring racially segregated neighborhoods). Both cases were argued by NAACP President Moorfield
Storey. See TUSHNET, supra note 9, at 20. Half of the NAACP's 1931 legal plan (the "Margold Report")
was devoted to the issue of residential segregation. See id. After the creation of its legal staff in the 1930s,
the organization had prioritized the housing issue and attempted to coordinate legal strategies on this issue
throughout the country. As of 1947, the NAACP attorneys were concerned that a majority of the Supreme
Court was still not prepared to hold that court enforcement of private restrictive covenants amounted to
state action that violated the Fourteenth Amendment. This explains why the attorneys felt that Vaughn's
certiorari petition was "prematur[e]." See RICHARD KLUGER, SIMPLE JUsTICE: THE HISTORY OF BROWN V.
BOARD OF EDUCATION AND BLACK AMERICA'S STRUGGLE FOR EQUALITY 249 (1975); see also TUSHNET,
supra note 13, at 87 ("Marshall insisted on having a fully developed legal theory in place before a full-scale
challenge to the restrictive covenants could begin.").

17. See TUSHNET, supra note 13, at 89-90 (Marshall "preferred to delay presenting the issue to the
Supreme Court until a case was developed ... in which the full evidence about housing conditions would
be in the trial record .... Vaughn ... referred to the material about housing conditions only in
passing .... ); see also Letter from Loren Miller to Marian Wynn Perry (Dec. 20, 1946), in NAACP
Shelley Papers, supra note 15 ("I was in St. Louis and Kansas City last week, and my information is that
the record in [Vaughn's] case is not altogether satisfactory.").

18. See PETER IRONS, THE COURAGE OF THEIR CONVICTIONS 67-69 (1988).
19. See id at 69.
20. See Kraemer v. Shelley, 198 S.W.2d 679 (Mo. 1946), rev'd, 334 U.S. 1 (1948).
21. See KLUGER, supra note 16, at 249.

[Vol. 106: 16231628
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and received his law degree from Nashville's Walden University. He had
worked his way into the local ranks of the Missouri Democratic Party and the
local NAACP.Y In the latter capacity, he attended a conference that the
NAACP held in Chicago in 1945 to help coordinate the many restrictive
covenant cases that were percolating throughout the country.' 3

Marshall's intent in convening this conference was to try to develop the
right theory and case for Supreme Court review.24 In the following year,
however, the cases reached uniformly bad outcomes in the lower courts.2
Marshall grew worried and called a second conference in January of 1947.26
By the end of the conference, Marshall was convinced that the ideal case had
not yet been developed and that the time was still not right.27 Vaughn did not
attend Marshall's second conference; he was busy preparing his petition for
certiorari in Shelley at the time. 8 Vaughn's filing of the petition that spring
forced Marshall's hand.29 He and other NAACP staff took over the appeal of
a case pending in Michigan,30 which Marshall had deemed not the right test
case at the January conference,3 and filed a petition for certiorari. 32 Better
to argue a less than perfect Michigan case than to have Vaughn argue the issue
alone in the Supreme Court.33

To Marshall's relief, the Court consolidated the cases when it granted

22. The facts about George Vaughn's life in this paragraph are from CLtE.E,"r E. VosE. CAUCAsIANs
ONLY: THE SUPREME COURT, THE NAACP, AND THE RESICTIVE COVEN.ANT CASEs 121 (1959).

23. See TUSHNET, supra note 13, at 90.
24. See id at 88.
25. See KLUGER, supra note 16, at 248.
26. See id., at 249; TUSHNET, supra note 13, at 90.
27. See TUSHNET, supra note 13, at 89 ("None of the NAACP's cases seemed to have everything in

them that Marshall wanted, and he preferred to delay presenting the issue to the Supreme Court until a case
was developed ... in which the full evidence about housing conditions would be in the tnal record.-)

28. See id. at 90.
29. Vaughn filed his petition for certiorari on April 21. 1947. For a description of the events that

followed, see VOSE, supra note 22, at 157.
30. See Sipes v. McGhee, 25 N.W.2d 638 (Mich.). cert. granted. 331 U.S. 804 (1947)
31. See KLUGER, supra note 16, at 249.
32. See TUSHN'ET, supra note 13, at 90. Vaughn probably welcomed the filing of the petitions in these

other cases. He had written to Marshall in January of 1947:
[I]f several of these cases are carried to the Supreme Court from vanous sections of the country.
it will go a long way in convincing that body that the federal questions raised are not onl)
substantial, but that they involve matters of grave public concern that ought to be settled by the
Supreme Court. I understand this latter to be a frequent reason wh) certiorari is granted. Being
a writ of grace, I believe this kind of concerted action from all over the country ought to obtain.
in order to force that conclusion upon the Supreme Court.

Letter from Geo. L. Vaughn to Thurgood Marshall 2 (Jan. 30. 1947). in NAACP Papers. Box 11-B.134.
File: Restrictive Covenants, Sipes v. McGhee, Detroit. Michigan. 1947. Jan.-Aug. (Library of Congress,
Washington, D.C.).

33. This sentiment was shared by other legal experts. The American Civil Libeties Union. for
example, would not support the petition for certiorari in Shelley. The ACLU's Acting Director explained
this decision to the group's St. Louis branch: "The issues raised [in the covenant cases) should be
handled by experts in the field. The cases must be meticulously prepared and require a wealth of knowledge
and expert handling." Letter from Clifford Forster, Acting Director, to Eugene Buder (Apr. 10. 1947). in
NAACP Shelley Papers, supra note 15.
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certiorari in June of 1947.m Marshall convened a third conference that
summer to coordinate the briefing and amicus strategies for the covenant cases,
but with little more success than he had achieved in heading off the cases.
"Vaughn, who attended this conference, was somewhat obstructionist in his
objections to the lines of argument Marshall wanted developed .... No
entirely satisfactory resolution of the doctrinal question came out of the New
York conference., 35 Similarly, the large number of interested amici also
defied coordination: The briefs "ended up being rather repetitious."36 The one
significant boost Marshall received that summer came from the government,
which filed an amicus brief in support of the civil rights position.37

The restrictive covenant cases were argued for seven hours in the Supreme
Court. Philip Elman, an attorney in the Solicitor General's office who helped
produce the government's brief in Shelley v. KraemeP8-- and who would
write the government's brief in Brown v. Board of Education39-- was present
for the argument. He tells this story of George Vaughn's argument:

[f]e made an argument that as a professional piece of advocacy was
not particularly distinguished. You might even say it was poor. He
mainly argued the thirteenth amendment, which wasn't before the
Court. He tried to distinguish cases when it was clear that the cases
were indistinguishable and the only way to deal with them was to
ignore or overrule them. He didn't cut through all the underbrush; he
got caught in it. And the Justices didn't ask many questions. It was
a dull argument until he came to the very end. He concluded his
argument by saying. . . "Now I've finished my legal argument, but
I want to say this before I sit down. In this Court, this house of law,
the Negro today stands outside, and he knocks on the door, over and
over again, he knocks on the door and cries out, 'Let me in, let me in,
for I too have helped build this house."'

All of a sudden there was drama in the courtroom, a sense of
what the case was really all about rather than the technical legal
arguments.... [It was] the most moving plea in the Court I've ever
heard.40

Vaughn's speech was so compelling that he was invited to repeat it at the 1948
Democratic National Convention.4 1

34. The Court ultimately consolidated two additional covenant cases from the District of
Columbia-Hurd v. Hodge, 332 U.S. 789 (1947), and Urciolo v. Hodge, 332 U.S. 789 (1947)-that
Marshall's mentor, Charles Hamilton Houston, had been litigating. See KLUGER, supra note 16, at 249.

35. TUSHNET, supra note 13, at 90-91.
36. Id. at 91.
37. See KLUGER, supra note 16, at 249-53.
38. 334 U.S. 1 (1948).
39. 347 U.S. 483 (1954).
40. Philip Elman & Norman Silber, The Solicitor General's Office, Justice Frankfurter and Civil

Rights Litigation, 1946-1960: An Oral History, 100 HARV. L. REV. 817, 819 (1987).
41. See VOsE, supra note 22, at 201.

[Vol. 106: 16231630
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In May 1948, the Supreme Court ruled in the black litigants' favor,
holding in Shelley v. Kraemer that court enforcement of racially restrictive
covenants would violate the Equal Protection Clause of the Constitution. 2

Legend has it that Thurgood Marshall argued Shelley .3 Legend does not say
much about George Vaughn.'

B. The Lessons of Shelley v. Kraemer

The story of the litigation campaign that culminated with Shelley
exemplifies the central concerns that motivate this Article: the difficulty the
NAACP attorneys had "controlling" civil rights litigation even at a time when
so few lawyers were involved that control seemed plausible, and, more
importantly, the intriguing question of what values are furthered by such
control. Before turning to the exploration of these themes, it is necessary to
state several key premises, each of which also flows from the Shelley story.
First, this Article talks of "communities" pursuing "goals," despite the fact that
civil rights campaigns are not waged by easily identifiable "communities"
pursuing settled, concrete goals. The restrictive covenant cases reflected the
interests of a particular segment of the African-American community, the black
middle-class home-buyers, and the extent to which such cases represented an
important element of the civil rights struggle was contested among the various
factions struggling to define that movement. Similarly, there is not a fixed
"lesbian and gay 'community.'''5 Indeed, if anything, the fact that lesbians,

42. See Shelley, 334 U.S. at 20.
43. See, e.g., MICHAEL D. DAvis & Hus'rER R. CLARK. THURGOOD MARSHALL: WARRIOR AT THE

BAR, REBEL ON THE BENCH 12 (1992) ("In 1948 [Marshall] argued and won Shellei v. Kraemer. a
Supreme Court decision striking down the legality of racially restrictive residential housing
covenants . . ."); id. at 145 ("In 1948 [Chief Justice Fred] Vinson wrote the opinion of the Court in
Shelley v. Kraemer, argued by Thurgood Marshall .... "); id. at 297 ("Marshall won the case that struck
down restrictive covenants.").

44. But see VOSE, supra note 22, at 121 ("In April. 1957. eight years after his death, the City of St.
Louis named a 1350-unit public-housing project The George L. vaughn Apartments and School in his
memory.").

45. Many individuals harbor same-sex desire but have not taken on a lesbian, gay, or btsexual
"identity." See, e.g., EDWARD 0. LAUMANN ET AL., THE SOCIAL ORGANIZATION OF SEXUALITY 287-301
(1994). See generally Janet E. Halley, The Politics of the Closet: Towards Equal Protection for Ga>.
Lesbian, and Bisexual Identity, 36 UCLA L. REV. 915 (1989) (describing social construction of gay
identity). Even among those who would identify themselves as lesbian, gay. or bisexual, many would not
consider themselves members of a "community," and it would be impossible to claim a coherent collective
identity for such a "community." See Steven Seidman. ldennty and Politics in a "Postmodern- Ga)
Culture: Some Historical and Conceptual Notes, in FEAR OF A QUEER PLAsETr QUEER POLTICS AN'D
SOCIAL THEORY 105, 105-42 (Michael Warner ed.. 1993). The boundaries and interests of any
"community" are always contested. See Jerry Frug, Decenterug Decentralization. 60 U. CI. L. RE%% 253.
260 (1993) ("Defining what the group has in common and what disunguishes it from outsiders is always
a contestable matter of interpretation."). The very types of disputes discussed in this Article are important
processes by which a "community" defines its very essence. See Verta Taylor & Nancy E. Whittier.
Collective Identity in Social Movement Communities: Lesbian Feminist Mobilizanon, in FRONTIERS I.
SOCIAL MOVEMENr THEORY, supra note 9, at 104-29; see also BARBARA JOHNSON. A WORLD OF
DIFFERENCE 178 (1987) ("Difference disliked is identity affirmed.")
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gay men, and bisexuals are generally not visually identifiable makes the
boundaries of this "community" especially amorphous.46 This limitation does
not, however, frustrate this Article's central purpose. Without insisting on
coherent notions of "identity" and "community," this Article simply aims to
examine the disputes that arise among individuals and groups pursuing legal
rights.47

Second, this Article employs the term "litigation campaigns" because its
concern is the relationships among cases, clients, and lawyers that emerge in
the course of a social enterprise. The piecemeal litigations that constituted the
restrictive covenant campaign demonstrate that the disputes at issue here are
not confined to the class action context nor to single cases. The significant
unifying factor of the cases discussed in this Article is that they are brought
with the intention of establishing a legal precedent that will improve a group's
social situation and thus they aim to have an effect on other pending cases or
on future cases. They constitute "impact" litigation or "test" cases brought over
time as part of larger litigation "campaigns."

Third, this Article speaks generally of "lawyer-lawyer" disputes in
litigation campaigns, but assumes that the lawyers waging these campaigns fall
roughly into two distinct categories: professional public interest litigators like
Thurgood Marshall and the occasional pro bono attorneys like George Vaughn.
Within the lesbian/gay community,48 the primary public interest law firm is
Lambda Legal Defense and Education Fund, Inc. (Lambda), based in New
York. 49 The American Civil Liberties Union (ACLU), through its affiliate
offices and its national Lesbian and Gay Rights Project in New York, is the
other largest provider of legal representation for lesbian/gay impact
litigation. 50 The National Center for Lesbian Rights in San Francisco also
employs several impact litigators, as does a regional gay legal group, Gay and

46. See Bruce A. Ackerman, Beyond Carolene Products, 98 HARv. L. REV. 713, 728-31 (1985).
47. The subset of "community" members involved in legal disputes are defined by a set of

socioeconomic variables that constrains their universality in additional ways. Among those harboring same-
sex desire, it is more likely that white Americans, and particularly white males, will identify with a "gay"
community. See Lisa Duggan, Making It Perfectly Queer, in LISA DUGGAN & NAN D. HUNTER, SEX WARS:
SEXUAL DISSENT AND POLmCAL CULTURE 155, 162 (1995). Similarly, those involved in test-case
litigation, and members of the groups that bring such cases, are typically drawn from middle-class and
upper-middle-class environments. This does not reflect the random distribution throughout the larger
populace, across lines of race, gender, and class, of those with same-sex desire. Cf. Kimberle Crenshaw,
Mapping the Margins: Intersectionality, Identity Politics, and Violence Against Women of Color, 43 STAN.
L. REV. 1241 (1991) (discussing relationship of persons with multiple "identities" to single-issue identity
politics).

48. For an overview of lesbians and gay men in the legal profession, see generally LEGAL ETHIcS
97-100 (Deborah L. Rhode & David Luban eds., 2d ed. 1995).

49. As of 1997, Lambda has offices in New York, Chicago, Los Angeles, and Atlanta, and employs
approximately 15 full-time attorneys.

50. Since the beginning of the 1990s, the ACLU's national project and local offices have regularly
employed between five and ten attorneys who work on lesbian/gay issues full time. See Patricia A. Cain,
Litigating for Lesbian and Gay Rights: A Legal History, 79 VA. L. REv. 1551, 1583-87 (1993) (providing
historical background on Lambda and ACLU).
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Lesbian Advocates and Defenders, based in Boston. The professional pro-gay
advocates attempt to coordinate their work through biannual meetings known
as the "Lesbian/Gay Litigators Roundtable." ''5 Like their predecessors in other
social movements,52 these litigators typically (though not invariably) conduct
litigation in conjunction with pro bono counsel, who are usually lawyers drawn
from private law firms.53 Private attorneys like George Vaughn may also
litigate pro-gay impact cases without the assistance of public interest firms
(either for money or on a pro bono basis). I refer to these nonprofessional
impact litigators as "occasional civil rights lawyers" to distinguish them from
lawyers in professional civil rights organizations. While disputes occur among

professional attorneys or among occasional pro bono attorneys, this Article is
particularly concerned with disputes like the MarshalllVaughn interaction that
are between professional civil rights litigators on the one hand and occasional
pro bono attorneys on the other. Such disputes provide an opportunity for
considering the extent to which professional civil rights litigators have
"expertise" that should be valued in particular ways in litigation campaigns at
the expense of attorney individualism or group decisionmaking.

Finally, this Article is constructed around a sharp divide between "goals"
(controlled by clients) and "means" (controlled by lawyers), though the
goals/means distinction is significantly more indefinite. The ABA's Model
Rules of Professional Conduct could be read to suggest that the decision to file
a petition for certiorari in the Shelley case concerns the goal of that litigation
and thus was a decision for the Shelleys to make.Y Marshall and the other

51. At these meetings, the litigators update one another on their dockets and discuss legal strategies
and approaches to pending and proposed cases.

52. For an overview of the characteristics of public interest groups generally, see WASBY. supra note
9, passim; and Robert L. Rabin, Lawyers for Social Change: Perspecm'es on Public Interest Law, 28 STA.%.
L. REV. 207 (1976).

53. Pro-gay test cases have often been litigated by solo practitioners involved in providing regular legal
services to lesbians and gay men locally, or by attorneys drawn from the general plainuffs' employment
discrimination or family law bar. Increasingly. lesbian and gay impact cases anm being litigated by pro bono
counsel drawn from large corporate law firms. See CASES AND MATERIALS ON SEXUAL ORIEs'TATION AND
THE LAW at vii-viii (Willian B. Rubenstein ed., 2d ed. 1997).

54. The ABA's Model Rules of Professional Conduct distinguish goals from means to provide
guidance for attorneys on how to interact with clients. The Rules mandate that: "A lawyer shall abide by
a client's decisions concerning the objectives of representation ... and shall consult with the client as to
the means by which they are to be pursued." MODEL RULES OF PROFESSIONAL CONDtuCr Rule 1.2 (1995).
The official comment on the Rule concedes the difficulty of the distinction: "A clear distinction bet'een
objectives and means sometimes cannot be drawn, and in man) cases the chent-lawyer relationshup partakes
of a joint undertaking." Id. at Rule 1.2 cmt. Nonetheless, the Rule's Comment advtss that "Ithe client has
ultimate authority to determine the purposes to be served by legal representation." and that "the lawyer
should assume responsibility for technical and legal tactical issues." Id. (emphasis added).

This distinction has been variously stated as "ends-means, substance-procedure. strategy-tactics, or
objective-means." CHARLES W. WOLFRAM, MODERN LEGAL ETHics § 4.3, at 156 (1986). As Wolfram
correctly notes, "Any one of the divisions has problems." Id. Such divisions are typically justified in terms
of paternalism, professionalism, or efficiency. See Marcy Strauss. Totard a Revised Model of Attorne '-
Client Relationship: The Argumentfor Autonomy. 65 N.C. L. REv'. 315. 321-24 (1987). Simple efficiency
concerns appear to be the most compelling:

Considerations of procedural efficiency require, for example, that in the course of a tral there
be but one captain per ship. An attorney must be able to make such tactical decisions as
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covenant attorneys, however, saw that decision as a legal tactical question
about getting the "right" case to the Court at the "right" time. In their view,
such questions would not be ceded to the clients, who were merely
placeholders in their campaign, but would be decided by lawyers. 55 How one
draws the goals/means distinction reflects a vision of the distribution of power
between attorneys and clients. Like the client-centered lawyering literature that
argues for greater client control of litigation goals,56 this Article articulates
a vision of group member involvement in civil rights campaigns and argues for
more democratic means of such involvement. However, some aspects of civil
rights practice will be uniquely within the province of the attorneys; these
lawyers control, and will continue to control, the more technical decisions
about litigation tactics. Accordingly, while conceding the ambiguity of these
terms and the political nature of the following choice, this Article employs the
terms in the manner suggested by the ABA Model Rules: Goals are the
objectives of the litigation over which social groups hold "ultimate authority";
means are the "technical and legal tactical issues" to be controlled by
attorneys.57 As noted above,58 the initial separation of ends from means will
ultimately assist in considering the extent to which the two are distinct.

whether to call a particular witness, and the court and opposing counsel must be able to rely
upon the decisions he makes, even when the client voices opposition in open court.

Blanton v. Womancare, Inc., 696 P.2d 645, 650 (Cal. 1985) (en banc); see also DAVID A. BINDER ET AL.,
LAWYERS AS COUNSELORS: A CLIENT-CENTERED APPROACH 266-70 (1991) (arguing that "the client makes
all the decisions position is unworkable and, in fact, inconsistent with client-centeredness").

55. In fact, the Shelleys were scarcely involved in the decision to file for certiorari, see IRONS, supra
note 18, at 77-78 ("'After the first time we went to court, the lawyers took the case up to the Supreme
Court.') (quoting J.D. Shelley); rather, it was made by Vaughn and the organization paying him to
undertake the litigation (his "real" client), the St. Louis Real Estate Brokers' Association, see Letter from
Jas. T. Bush to Thurgood Marshall (Sept. 19, 1947), in NAACP Shelley Papers, supra note 15 ("Mr.
Vaughn is employed by the Association as counsel and consequently is subject to [our] instruction .... ).
Thus Marshall attempted to intercede with Vaughn not only because he was the Shelleys' agent, but more
realistically, because it was obvious that he, and not the Shelley family, would be making the decision
about whether to file the petition for certiorari.

56. Client-centered lawyering promotes the idea that lawyers should serve, rather than construct, their
clients' interests. See Stephen Ellmann, Lmvyers and Clients, 34 UCLA L. REV. 717,720 (1987) ("[Cllient-
centered practice takes the principle of client decisionmaking seriously, and derives from this premise the
prescription that a central responsibility of the lawyer is to enable the client to exercise his right to
choose."). See generally DAVID A. BINDER & SUSAN C. PRICE, LEGAL INTERVIEWING AND COUNSELING:
A CLIENT-CENTERED APPROACH (1977) (describing objectives and techniques of legal interviewing and
counseling). Proponents of client-centered lawyering primarily argue against paternalism in legal practice,
against practitioners who dictate agendas and approaches to their clients (especially to public interest
clients), and for client "empowerment." For a streamlined, though helpful, description of this strand of
client-centered lawyering, see William H. Simon, The Dark Secret of Progressive Lawyering, 48 U. MIAMI
L. REV. 1099, 1101-02 (1994).

57. It could be argued that a client with strong opinions about traditionally "tactical" matters should
be able to assert such autonomy in attorney-client relations. Because such clients are rare, however, they
do not undermine this working definition. See infra note 142.

58. See supra note 6.
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C. Disputes About Goals: Lessons from the Same-Sex Marriage Debate

In the fall of 1989, a lesbian/gay intellectual journal called Out/Look
published a debate concerning same-sex marriage. On one side of the debate
was Tom Stoddard, then the executive director of Lambda; on the other side
of the debate was Paula Ettelbrick, then Lambda's legal director. Stoddard's
contribution, entitled Why Gay People Should Seek the Right to Marry,59 set
forth a practical, political, and philosophical argument for gay marriage and
urged the gay community to give marriage priority as an issue: I believe very
strongly," Stoddard wrote, "that every lesbian and gay man should have the
right to marry the same-sex partner of his or her choice, and that the gay rights
movement should aggressively seek full legal recognition for same-sex
marriages." '6 Ettelbrick dissented. In her article, entitled, Since When Is
Marriage a Path to Liberation?,61 Ettelbrick stated that:

[M]arriage will not liberate us as lesbians and gay men. In fact, it will
constrain us, make us more invisible, force our assimilation into the
mainstream and undermine the goals of gay liberation.... Marriage
runs contrary to two of the primary goals of the lesbian and gay
movement: the affirmation of gay identity and culture; and the
validation of many forms of relationships.

The moment we argue, as some among us insist on doing, that we
should be treated as equals because we are really just like married
couples and hold the same values to be true, we undermine the very
purpose of our movement and begin the dangerous process of
silencing our different voices.

We will be liberated only when we are respected and accepted for
our differences and the diversity we provide to this society. Marriage
is not a path to that liberation.62

The Stoddard/Ettelbrick exchange was a "marriage announcement" of sorts,
a declaration that the issue of marriage was moving from the margin to the

59. Thomas B. Stoddard, Why Gay People Should Seek the Right to Mar, OL7T/LOoK. Fall 1989. it
9, reprinted in CASES AND MATERIALS ON SEXUAL ORIENTATION AD Tia LAW. supra note 53. at 716
Out/Look is no longer published

60. Id. at 717.
61. Paula Ettelbrick, Since Wten is Marriage a Path to Liberation'. OUTILOOK. Fall 1989. at 9.

reprinted in CASEs AND MATERIALS ON SEXUAL ORIENrATiON AND Till: LAW. supra note 53. at 721
62. Id.; see also Nitya Duclos, Some Complicating Thoughts on SoneSez Marriage. I LAW &

SEXUALITY 31 (1991) (expressing wariness about quest for same-sex mamagel. Nancy D Polikofl. Ie Will
Get What We Ask for: Wity Legalizing Gay and Lesbian Marriage Wil Not "Disinantle the Legal Structure
of Gender in Every Marriage", 79 VA. L. REV 1535. 1536 (19931 (1 believe that the desire to many in
the lesbian and gay community is an attempt to mimic the worst of mainstream society, an effort to fit into
an inherently problematic instituuon that betrays the promise of both lesbian and gay liberation and radical
femtinism.").
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center of the lesbian/gay movement.63  Yet from the moment of its
reintroduction, the marriage issue produced controversy among community
members. 6' The Stoddard/Ettelbrick debate exposed one fissure, whether the
community ought to prioritize and pursue marriage at all,65 and reflected a
discussion within Lambda about how the organization should respond to
increasing demands that it file a same-sex marriage case. This was not the only
contentious issue. The community also disputed when such cases ought to be
filed, where such filings might be made, and on whose behalf.6 6 The

63. Marriage had been in the closet for nearly two decades. In the burst of gay activism that followed
the Stonewall uprising in New York City in the summer of 1969, gay men and lesbians brought cases
challenging the bans on same-sex marriage in Washington, see Singer v. Ham, 522 P.2d 1187 (Wash. Ct.
App. 1974); Minnesota, see Baker v. Nelson, 191 N.W.2d 185 (Minn. 1971); and Kentucky, see Jones v.
Hallahan, 501 S.W.2d 588 (Ky. 1973). The courts soundly rejected these cases and there the situation rested
for nearly 20 years. See WILLIAM N. ESKRIDGE, JR., THE CASE FOR SAME-SEX MARRIAGE: FROM SEXUAL
LIBERTY TO CIVILIZED COMMrrMENT 52-58 (1996) (describing developments during this dormant period).
The Stoddard/Ettelbrick debate was probably less of a catalyst in the reemergence of marriage as a central
issue in the gay rights movement than a reflection of other developments. See William B. Rubenstein, We
Are Family: A Reflection on the Search for Legal Recognition of Lesbian and Gay Relationships, 8 J.L.
& POL. 89 (1991) (arguing that AIDS and Sharon Kowalski case focused increased attention on family law
issues); see also ESKRIDGE, supra, at 58-59 (analyzing revival of marriage issue as product of several
cultural and legal factors); cf. Nan D. Hunter, Life After Hardwick, 27 HARV. C.R.-C.L. L. REV. 531,
543-46 (1992) (discussing central developments in post-Hardwick debate).

64. The controversy over goals in the marriage debate parallels goal disputes in other communities.
Ettelbrick's critique of marriage resembles criticism feminists have leveled at women's rights litigators who
prioritized cases challenging the exclusion of women from combat positions and from the draft. See
DEBORAH L. RHODE, JUSTICE AND GENDER 98-101 (1989) (noting that "[miany feminists have seen little
to be gained from inclusion in a national defense system so dominated by male values and male
decisionmakers"); Kathleen Jones, Dividing the Ranks: Women and the Draft, in WOMEN, MILITARISM, AND
WAR 125, 125-36 (Jean Bethke Elshtain & Sheila Tobias eds., 1990).

More generally, members of African-American communities have long disputed whether integration
or school quality should be the goal of race discrimination law suits. See, e.g., W.E. Burghardt Du Bois,
Does the Negro Need Separate Schools?, 4 J. NEGRO EDUC. 328 (1935) (discussing costs due to unequal
treatment in integrated schools); Chas. H. Thompson, Court Action the Only Reasonable Alternative to
Remedy Immediate Abuses of the Negro Separate School, 4 J. NEGRO EDUc. 419 (1935) (acknowledging
integrated schools as best solution but exploring methods of improving segregated schools). See generally
Bell, supra note 11, at 470 (discussing diverging client interests in school desegregation cases); James S.
Kunen, The End ofIntegration, TIME, Apr. 29, 1996, at 39 (discussing conflicting views within African-
American community on continued integration plans). Advocates for the disabled have split over the
question of whether to seek better conditions in institutions for those with mental health problems, or to
seek deinstitutionalization. See SUSAN M. OLSON, CLIENTS AND LAWYERS: SECURING THE RIGHiTS OF
DISABLED PERSONS 29 (1984) (distinguishing "right to treatment" suits from "least restrictive alternative"
suits). See generally Robert A. Burt, A Parable, in IN THE INTEREST OF CHILDREN: ADVOCACY, LAW
REFORM, AND PUBLIC POLICY 265, 265-363 (Robert H. Mnookin ed., 1985) (exploring conflicts among
plaintiffs concerning deinstitutionalization in Pennsylvania action brought to improve conditions at an
institution for mentally ill).

65. Such controversy had been present in the earlier discussions of gay marriage as well. See DONN
TEAL, THE GAY MILITANTS 282-93 (1971); Carl Wittman, A Gay Manifesto, in OUT OF THE CLOSETS:
VOICES OF GAY LIBERA'nON 330, 333-34 (Karla Jay & Allen Young eds., 1977) (noting that "(t]raditional
marriage is a rotten, oppressive institution" and "(l]iberation for gay people is defining for ourselves how
and with whom we live, instead of measuring our relationship [sic] in comparison to straight ones, with
straight values"). The Stoddard/Ettelbrick exchange not only reignited this debate, but it flared beyond their
writings. See, e.g., Evan Wolfson, Crossing the Threshold: Equal Marriage Rights for Lesbians and Gay
Men and the Intra-Community Critique, 21 N.Y.U. REv. L. & SOC. CHANGE 567 (1994-95) (examining
intracommunity debate over marriage rights).

66. Some of these disagreements appear more tactical than goal-oriented, but, as noted above, the
distinction is often elusive. See supra text accompanying notes 54-58.
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