Class Action Practice Today
AN OVERVIEW

By William B. Rubenstein

Class action law is in flux, but
that's nothing new. For the past 40
years, class action law has been a battle
between two competing trends: expan-
sion (in the number and types of cases
and in the amount of secttlement
awards) and contraction (resulting from
legislation and court decisions aimed at
limiting the class suit’s seemingly per-
petual growth).

The late 1980s and early 1990s were
characterized by the development of
the mass tort field, with class sizes and
settlemnent values never seen before. The
Supreme Court’s decisions in Amchem'
and Ontiz® reined these in to some
extent, while Congress, during the same
period, attempted to slow the increase
of securities class actions with its enact-
ment of the Private Securities Litigation
Reform Act of 1995 (PSLRA) and the
Securities Litigation Uniform Standards
Act of 1998 (SLUSA). Both sets of
developments have had significant
effects: Nationwide mass tort cases are
far less prevalent than they were a
decade ago,’ and securities class action
filings are significantly down, even in an
era marked by widespread securities
fraud allegations.*

At the same time, class action practice
appears to be as vigorous as ever.
Fntrepreneurial plainaffs’ attorneys have
turned their astention to different areas—
to lucrative consumer cases, for example,
and since the Wal-Mart certification,
increasingly to the employment field.
They have also begun pushing the enve-
lope of internationalizing class action
practice. Again, defense attorneys and
their corporate allies have fought these
developments, with their most recent
accomplishment

being Congress’s
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enactment of the Class Action Fairness
Act of 2005 (CAFA) (see sidebar on page
5); the act aims to curtail easy state court
certification and cheap coupon settle-
ments 1N CONSUITIET Cases.

The best means for taking a snap-
shot of the current state of class action
practice is to look at the key contrac-
tion and expansion areas and the trends
they portend for the future of class
action practice.

Areas of Contraction

CAFA. The legislative history of CAFA
reads like an indictment of class action
practice—particularly coupon settle-
ments—implying that CAFA will shut
down such practices. But the law turns
out to be relatively mild, simply
expanding federal subject-matter juris-
diction and sharpening some proce-
dures for settlement oversight, including
requiring that public regulatory officials
be notified of such settlements and be
given an opportunity to speak to their
fairness. To date, case law under the act
primarily has concerned procedural
issties such as its effective date, burdens
of proof, and appeal deadlines.’ That
said, it does appear that defense lawyers
are taking advantage of its provisions to
remove many consumer cases to federal
court, and a few judges have begun to
remark that the law is intended to
ensure tougher oversight of coupon set-
tlements.® Also interesting, in a recent
pationwide settlement of a class action
against Sharper Image concerning mar-
keting of its lonic Breeze product, 27
state attorneys general filed an objection
to the settlement terms, which were
subsequently amended by the parties to
be mote favorable to the class.” If these

developments continue, CAFA would
begin to have a greater impact on cur-
tailing interstate consumer practice
generally and coupon settlements in
particular.

The IPO Decertification. The.
Second Circuit Court of Appeals
vacated class certification in six cases
designed to test the viability of mote
than 300 class actions alleging that
underwritets, issuers, and individual cor-
porate officers conspired to manipulate
the initial public ofterings market during

the dot-com boom of the 1990s." Judge = *

Jon O, Newman's decision for the panel:
acknowledges that Second Circuit law
did not provide clear guidance as to the
procedural standards for class certifica-

. tion in the circuit. Reading that earlier

case law, the trial court had essentially
conciuded that the plaintiff need only
make “some showing” that the certifica-
tion requirements were met and that the
court should be wary of looking at the
merits too rigorously at the certification
stage. In reversing, the Second Circuit
held that a district judge may certify a
class only after “making determinations
that each of the Rule 23 requirements
has been met,” resolving factual disputes
to do so, and undertaking this resolution
even of issues that overlap with merits
determinations. Applying this standard,
the court decertified the class, an out-
conte that could jeopardize a $1 billion
setdement agrecment and force thou-
sands of potential clags members to pur-
sue claims indiviclually. Beyond the cases
in question, the decision is likely to
make class certification in the Second
Circuit more difficult in future cases and
could be persupsive to other circuits
reconsidering their own approach.




Pruning the Edges

A series of cases about issues in class

actions—though not about class action
law itself—will, nonetheless, have signif-
icant impacts on class action practice.
Pleading. The Supreme Court
threw out two large class action lawsuits
this past term on pleading grounds. In
Tpombly,” plaintiffs alleged that regional
telecommunication companies had con-
spired not to compete with one another
and -had engaged in concerted conduct
designed to discourage potential entrants.
The; Second Circuit permitted the class
action to proceed. In a 7-2 decision, the
High Court reversed, holding that a
complaint under the Sherman Act must
allege “some factual context suggesting
agreement,’ and finding that the com-
plaint in this case did not sufficienty do
so. In Tellabs,* the Court interpreted a
portion of the PSLRA that requires
plantiffs to “state with particularity facts
giving rise to a strong iference that the
defendant acted with the required state of
mind”" In an 8-1 decision, Justice Ruth
Badér Ginsburg, writing for the majority,
‘stated that the key aspect of deciding
whether an inference of scienter is
“strong” 1s that it must be compared with
other inferences that can be drawn from
the facts: “A complaint will survive” the
Court held, “only if a reasonable person
would deem the inference of scienter
cogent and at least as compelling as any
competing inference one could draw
from the faces alleged” Applying this
standard, the Court upheld the trial
cotrt’ pleading-based dismissal.
Punitive Damages. The tobacco
industry won two key victories in class
action cases, convincing the high courts
in Florida” and Minois™ to reverse $145
bilion and $10.1 billion jizdgments,
respectively, against cigarette companies,
The Florida Supreme Court did upheld
the trial courts finding that smoking
causes numerous health conditions; how-
ever, the Florida Supreme Court over-
turned the lower courts $145 billion
punifive damages award as excessive,
awarding only $12.7 million in compen-

<

satory damages for two named plaintfi.
The Illinois Supreme Court likewise
reversed a $10.1 billion lower—court ver-
dict finding that Phillip Morris fraudu-
lently misstated the amount of tar and
nicotine in its light cigarettes. The court
did not rule on the size of the damages
specifically, but rather held that because
the labeling of the cigarettes complied
with certain consent orders of the
Federal Trade Cormmission, it fell into
exemption provisions in state consurmner
protection laws and could not be chal-
lenged under them.

Preemption. Two recent Supreme
Court cases short-circuited class action
lawsuits on the prounds that the under-
lying substantive claims were barred. In
Credit Suisse,” the Court sided with a
New York federal trial court, which had
dismissed an antitruse class action filed
by 60 investors alleging that 10 invest-
ment banks acted as underwriters to
manipulate the PO market. The Court,
fearing inconsistent results across
antitrust courts, said that federal antitrust
laws are inapplicable because the
Securities and Exchange Commission
actively enforces rules and regulations
prohibiting market manipulation. In
Dabit® the Court held that a class of
tormer Merrill Lynch brokers could not
maintain a suit based on Oklahoma state
law against the company for breaching
its fiduciary duty by disserninating mis-
leading research because SLUSA pre-
empts state-law claims, Similarly, the
California Supreme Court tossed out
a statewide class action challenging
tobacco advertising to minors under
state law as preempted by federal law:!

Arbitration

Class action defendants are increasingly
turning to contract principles to foreclose
the possibility of aggregate Htgation.
Arbitrators are then faced with the issue of
whether to proceed using the class action
form and, if so, how to combine the pub-
Ec notions of class action practice with the
private concept of alternative dispute res-
olution. The most recent development
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was a non-event: The US, Supreme
Cort denied certiorari in a case in which
the New Jersey Supreme Court had held
that a provision in & consumer contract
prohibiting consumer participation in
class-wide arbitration was unenforceable
because the provision was uncon-
scionable.”” Although courts seem con-
cerned about class action waivers, and
occasionally even express concern about
forced arbitration, the practice is on a rise
that seems inexorable. It is likely that dur-
ing the coming years, class action arbitra-
tion will grow as a means of resolving
large disputes and its underlying processes
will become more clearly defined.

Areas of Expansion
Big Settlements. After reading the
contraction news, one might think that
class action cases had ground to a hale
But, in fact, settlements for astonishing
sumns of money continue to dot the land-
scape. Settlements for billions of dollars
are no longer unheard of, and those for
hundreds of millions of dollars have
become somewhat routine. (See sidebar
on page 6.)

Record Certifications. Alongside
the critical decertification decisions men-
tioned above stand two record certifica-
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tions. The first is a four de force: Brooklyn
federal district court- Judge Jack
Weinstein's 366-page decision certifying a
nationwide class of tens of millions of
smokers who allege Racketeer Influenced
Corrupt Organization Act claims against
tobacco companies for their representa-
tions that “light” cigarettes were a healthy
alternative to conwventional cigarettes.™
The class certification portion of the deci-
sion, comprising more than 30 pages of
the Federal Reporter, is a “must read” for
any class action attorney.

;  Within five months of Judge
: Weinstein’s decision, the Ninth Circuit
affirmed the nationwide certification of
2 class of 1.6 million female Wal-Mart
employees alleging gender discrimina-
gon and seeking more than $10 billion
in damages.” Plaintiffs’ attorneys con-
tend that this is the largest civil rights
class action in U.S. history. Class action
claims against ‘Wai-Mart appear to be
developing as a field of their own,” and
Judge Weinstein’s certification of the
tobacco advertising case could open a
whole new avenue of smokers’ litigation.

Internationalization. Class action
practice is expanding outward in three
directions. First, cross-border class actions
are increasingly pursued in US. courts,
sweeping in plaintiffs from other countries
to actions brought and tried or settled
here. Second, class action law is developing
in foreign countries, particularly Canada,
drawing American lidgators, and increas-
ingly American litigants, into actions
resolved in foreign jurisdictions. Third,
American lawyers are increasingly bring-
ing class actions against foreign defendants
in American courts. In short, class action
law is undergoing globalization nmwch like
the rest of the U.S. econorny.

Medical Monitoring. Two state
supreme couris came to opposite con-
clusions regarding recoverability of med-
ical monitoring costs for latent diseases
after exposure to toxins. The Missouri
Supreme Court held that the costs of
medical monitoring are compensable
damages, certifying a class of children
exposed to lead emissions by a smelter
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* MEGA-SETTLEMENT ROUNDUP:

Recent settlements of more’ that $’§OO m|iiaon demonstrate the. stakes

involved in farge class action.cases:

: !Tyco Tyco agreed to pay $2.975 brIIlon—the largest securities fraud .
- tlement in history—to resclve a class action lawsuit by shareholders. ans—__

_ ing out of ex-CEO Dennis Kozlowski's alleged accounting fraud.
. mMicrosoft: Microsoft settled a series of statewide class actions alleg::.
... ing antitrust violations, |nc|ud|ng cne in California in which the com- -

pany agreed to pay: up to $1. ‘E bl“lOﬂ {primarily in coupons} to 14

-million consumers.

Aac: pald $41O miition back to individual nvestors::i'f
- and pension funds to-settle: claims arising out of its 2003 accountmg

- errors and subsequent stock coflapse. ot
W Credit Card Currency-Conversion Cases: Visa, Mastercard, and Dlners; ;

. Club agreed to- pay. $336 million to settle consolidated class act|onsﬂf:_.i
““alleging that the comipanies and member banks conspired to fix. fees.
- charged for. currency conversion when cardholders made purchases :

OVEI’SGE!S

m Hurricane Katnna Murphy Ol| agreed to pay $330 million to a group of

“Louisiana residents to settle a class action alleging damages caused by -
“leakage froma storage tank during Hurricane Katrina that polluted acres'

“ofland,

:-"-jl Williams Secuntres thlgatlon Williams Companies, Inc., agreed to pay_
$290 mittion to its shareholiders to settle claims that it misstated earnings -

~and manipulated its accounting statements, one of the largest securities: -

class actions in history.

- mRent-A-Center: The company agreed to pay $109 million to settle a New-;:.f

- Jersey class action allegmg effective interest rates exceeding those per-

- mitted by state law. :
© A AQL LEC: AOL agreed to pay the California State Teachers' Retsrement.;‘

System $105 million to settle claims that it overstated revenue by record
. ing Internet advertising proceeds incorrectly. :

- mERISA Litigation: AOL Time Warner paid $100 million to settle ERISA

- litigation brought agalnst it by its 401(k) plan participants.

operator.?’ Recovery for medical moni-
toring, the court ruled, is not predicated
on the existence of current physical
injury. However, the Mississippi
Supreme Court determined that
Mississippi law does not recognize a
medical monitoring cause of action
absent a showing of physical njury,
answering a certified question: from: the
Fifth Circuit Court of Appeals that
led to the dismissal of a class action
brought by workers against a distributor
of beryllium products.® It is interesting
to note that the Missouri Supreme
Court allowed its case to proceed in
part because there was no state law

prohibiting recovery for medical moni-
toring Mississippi disallowed recovery
for edical monitoring because there
was 1o state law authorizing it.

Conclusion

Class action law is, and will likely contin-
ue to be, a central, exciting, fascinating,
and chalfenging practice area for many
litigators in the United States. Most large
law firms noew bave links on their web-
sites extolling the virtues of their com-
plex litigation practice, while new plain-
tiffs’ firms ermerge datly, Class action law
iself embodies a remarkable, unique
achievement of the American legal
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systen—the capacity :
gate harms that are often: oo small to be
addressed individually, through the use of
private, entrepreneurial: lawyers. At the
same time, class action law can be a site
of abuse, and it requires constant moni-
toring by courts, public officials, and the
bar. The law does, and always will, reflect
these competing tendencies. Stay tuned.

aggre-
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